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y publishing In Chambers Opinions by the Justices of the Supreme Court of

the United States, Cynthia Rapp and Ross Davies made many of these

opinions readily available to the public for the first time. Just as two
eminent practitioners once described the Court’s belated decision to begin
publishing in-chambers opinions in the United States Reports in 1969 as a
“most welcome change” that represented “a long-overdue convenience for
both the Court and the Bar,' the same was rightly said about the publication
of In Chambers Opinions. But the compilation raised a pair of important his-
torical questions: How did legal documents as significant as official judicial
opinions of United States Supreme Court Justices escape reporting to
begin with, and why was the Court’s publication policy eventually changed
so that a present-day in-chambers opinion is now readily available, at least
when an authoring Justice wants it to be?

A look back through the history of Supreme Court publication practices
provides the answers. From the earliest days of the Supreme Court, the Jus-
tices were authorized to dispose of certain types of applications individually.
During the nineteenth century, single-Justice matters included petitions
for writs of error or appeal, applications for stays and supersedeas, and
habeas corpus petitions. Then as now, the Justices did not write opinions

f Partner, Ganfer & Shore, LLP, New York, N.Y. An carlier version of this article was published as
Ira Brad Matetsky, The Publication and Location of In-Chambers Opinions, 4 Rapp Part 2 at vi (2005).

' Bennett Boskey and Eugene Gressman, The 1970 Changes in the Supreme Court’s Rules, 49 F.R.D.
679, 695 (1970).
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when they routinely disposed of such matters; a typical petition for leave
to appeal, for example, might simply be endorsed “granted” (or sometimes
“denied”) and signed. In the unusual case in which a Justice wrote an opinion
on an application, the opinion was never published in the nominate reports
that became the United States Reports, which printed opinions only in cases
decided by the full Court. Rather, the opinion would be captioned in a
United States Circuit Court and published, if at all, in a reporter containing
decisions of those courts, whose membership often included a Supreme
Court Justice “riding circuit.”

To modern readers of a single-Justice nineteenth-century opinion, it may
be unclear whether a Justice was acting as a Supreme Court Justice or as a
Circuit Court Judge in granting a stay or supersedeas while “at chambers,”
even if the procedural posture is detailed in the opinion.3 This confusion
was alleviated only in the late 1800s, when circuit-riding disappeared, soon
to be followed by the Circuit Courts themselves.

The situation was even more muddled in habeas corpus cases. For much
of the nineteenth century, the Great Writ could be granted by the Supreme
Court, the Circuit Court, the District Court, or by a Justice or Judge of
any of them acting individually.4 Therefore, when a Justice presided over a
habeas corpus matter, it may have made little difference to anyone whether
he was sitting “as” a Supreme Court Justice or a Circuit Court Judge (and
hence whether he was issuing a Supreme Court “in-chambers” opinion by
the standards of today).S What is clear is that when these opinions were oc-

? Any historical work on the Court will contain some discussion of the circuit-riding era. A detailed
history is found in Joshua Glick, Comment, On the Road: The Supreme Court and the History of Circuit
Riding, 24 Cardozo L. Rev. 1753 (2003). For discussion of the historical role of Circuit Justices,
see Sandra Day O’Connor, Foreword: The Changing Role of the Circuit Justice, 17 U. Tol. L. Rev. 521
(1986).

3 See, e.g., Muscatine v. Mississippi & M.R. Co., 1 Dill. 536, 17 F. Cas. 1067, 1068 (C.C.D. lowa 1870)
(No. 9971) (from the statement of the case: “[A]pplication at chambers was made to Mr. Justice
MILLER, one of the judges of the circuit court of the United States”; from the opinion: “These are
applications to me as a judge of the supreme court and of the circuit court of the United States . . .
for injunctions. . . .”); Butchers’ Ass’n v. Slaughter House Co., 1 Woods 50, 4 F. Cas. 891 (C.C.D. La.
1870) (No. 2234) (“application ... to Mr. Justice Bradley of the supreme court of the United
States, at chambers” to increase amount of the bond required on an appeal from state court).

* See generally Edward A. Hartnett, The Constitutional Puzzle of Habeas Corpus, 46 B.C. L. Rev. 251,
271-73 (2005); George F. Longsdorf, The Federal Habeas Corpus Acts Original and Amended, 13 F.R.D.
407 (1972) (reprinting various versions of the habeas corpus statutes).

> Once in awhile it did matter. For example, it appears that Chief Justice Taney felt quite strongly
that he was sitting as a Supreme Court Justice rather than exercising his Circuit Court responsibilities
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casionally published, they too usually were captioned in the Circuit Court,
not the Supreme Court, and were published in Circuit Court reports, not
in the United States Reports or in unofficial Supreme Court reporters.6

During the first part of the twentieth century, in-chambers opinions were
still omitted from both the Supreme Court’s official and unofficial reports.
A few opinions continued to appear in lower court reports — by now, the
Federal Reporter or Federal Supplement — and by the 1940s an occasional in-
chambers opinion began to be published in the Supreme Court Reporter.
Once in awhile, by design or chance, an in-published opinion was printed
elsewhere, and still more occasionally an unpublished in-chambers opinion
would somehow come to be cited in a treatise or law review article, even
though the typical practitioner would have no idea how to locate such an

o s 7
opinion.

For the most part, however, any effort by a Justice to draft an in-
chambers opinion or reasoned order on an application before him would
go entirely unnoticed except by the lawyers and litigants in the case before
him. Indeed, the Justices’ knowledge that these opinions would not be
published may have deterred them from continuing to prepare such opin-
ions, even in important cases. For example, there are no known in-

chambers opinions by Justice Wiley B. Rutledge, but Rutledge’s papers at

when he granted the writ of habeas corpus in Ex parte Merryman, Taney 246, 17 F. Cas. 144, 4 Rapp
1400 (1862). See Hartnett, at 279-81 & n.126; Jonathan W. White, Abraham Lincoln and Treason in
the Civil War: The Trials of John Merryman 38-42 & 133-35 nn. 42-54.

© See, e.g., United States v. Patterson, 29 Fed. 775 (C.C.D.N.]. 1887) (Bradley, ].); Ex parte Geisler, 4
Woods 381, 50 Fed. 411 (C.C.N.D. Tex. 1882) (Woods, ].); Ex parte Kaine, Betts Scr. Bk. 261,
14 F. Cas. 82 (C.C.S.D.N.Y. 1852) (No. 7597A) (Nelson, ].), dismissed, 55 U.S. (14 How.) 103
(1852), later opinion, 3 Blatchf. 1, 14 F. Cas. 78, 4 Rapp 1393 (C.C.S.D.N.Y. 1853) (Nelson, ]J.).
A seeming counterexample — Ex parte Clark, 9 S. Ct. 2 (Harlan, Circuit Justice 1888), a one-
paragraph 1888 habeas corpus opinion by Justice John Marshall Harlan — is the exception that
proves the rule: The United States Reports did not include the opinion, but the Supreme Court Reporter
published this opinion under the mistaken impression that it was a decision of the full Court. Evi-
dence that this aspect of Clark was heard by Justice Harlan individually includes (i) the date of the
decision — August 7, 1888 — although the Court was in recess from May to October 1888 and no
other opinions are dated in June, July, August, or September; (ii) Justice Harlan’s repeated use of
the pronoun “I” to refer to the author of the opinion; and (iii) the headnote in the Supreme Court
Reporter, which states that “Clark presented to Mr. Justice HARLAN, of the Supreme Court of the
United States, at chambers, a petition praying for a writ of habeas corpus. . . .”

’ For one example, Justice Stanley Reed’s two 1943 opinions in Ex parte Seals, 4 Rapp 1466 and
1468, were cited in the first edition of the Hart & Wechsler treatise, The Federal Courts and the Fed-
eral System (1953), and the citations were then carried forward as late as the Fourth Edition (1996),
although virtually no readers of the treatise would have been able to find them.
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the Library of Congress contain four memoranda explaining his rulings on
important applications to him as Circuit Justice for the Eighth and Tenth
Circuits.® These memoranda read precisely like draft in-chambers opinions,
setting forth the facts and explaining the Justice’s reasons for his rulings on
each application. But Rutledge never finalized the opinions, they never left
his chambers, and they are not filed with the Court’s records in the cases. In
fact, when the lower-court judge, whose denial of bail to a series of defend-
ants had been overturned by Rutledge, wrote to the Clerk of the Supreme
Court requesting a copy of the opinion for his guidance in future cases, he
was told that none had been written.” There is no way to know whether
Rutledge concluded that there was no point in drafting formal in-chambers
opinions if no one would see them but the litigants in the particular case
before him and their lawyers. However, at about the same time period
was deciding these in-chambers applications, one of his law clerks asked
the Supreme Court’s Reporter whether in-chambers opinions could be
published, only to receive the response was that such opinions were never
published in the United States Reports. " If this non-publication was the reason
Rutledge did not prepare and disseminate in-chambers opinions, then the
non-publication practice caused at least four potentially significant opinions
to be lost to contemporary judges, lawyers, and litigants, and also lost to
history for more than 50 years.

¥ See Memorandum in Bisignano v. Municipal Court of Des Moines (October 1946), Wiley Rutledge
Papers, Manuscript Division, Library of Congress (“Rutledge Papers”), Box 154; Memorandum in Ex
parte Standard Oil Co. (“dictated March 18, 1947”), Rutledge Papers, Box 154; Memorandum in Rogers
v. United States and two related cases, Rutledge Papers, Box 176 (Oct. 20, 1948); Memorandum in
Bary v. United States and a related case, Rutledge Papers, Box 176 (Nov. 3, 1948). Rogers and Bary
were important bail rulings, on cases that later came before the full Court, arising from contempt
convictions of Communist Party figures who refused to testify before a Colorado grand jury, and
Justice Rutledge expended considerable time on these cases. See John M. Ferrin, Salt of the Earth,
Conscience of the Court 406 (2004) (citing letter from Justice Rutledge to W. Howard Mann, March
1, 1949, Rutledge Papers, Box 32).

° Letter from Judge J. Foster Symes to Charles Elmore Cropley, Clerk of the Supreme Court,
November 16, 1948, and letter from Mr. Cropley, by E.P. Cullinan, Assistant Clerk, to Judge
Symes, November 18, 1948, in case file, Rogers v. United States, O.T. 1950 No. 20, National Archives
Supreme Court case files.

"% Letter from Walter Wratt, Reporter, to Chief Justice Vinson, Aug. 27, 1951, Walter Wyatt
Papers, Manuscript Group 10278-b, Albert & Shirley Smalls Special Collection Library, University
of Virginia, Charlottesville, Va. (“Wyatt Papers”), Box 119. This memorandum is discussed in
more detail below. See infra note 28 and accompanying text. The memorandum is reprinted in full

in Matetsky, supra note *, at xx-xxiii.
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Even though Rutledge never finalized and published any in-chambers
opinions, by the late 1940s or early 1950s, several other Justices had started
to do so. As of 1951, four sitting Justices (Douglas, Frankfurter, Jackson,
and Reed) had published at least one opinion in a West Publishing Company
reporter (the Supreme Court Reporter, Federal Reporter, or Federal Supplement).
Increased ease of publication may have resulted from the fact that in 1946,
the Supreme Court’s private printer retired, and the Government Printing
Office established a branch print operation in the basement of the Supreme
Court Building itself. Soon after the print shop moved on-site, the Justices
began utilizing it not only for their draft and final opinions for the Court,
but also to print internal “Memoranda to the Conference” (or “Memoranda
to the Brethren” as they were sometimes captioned before 1981). It was a
short step for Justices to start having their in-chambers opinions reproduced
in the in-house print shop as well. Williamson v. United States by Justice
Robert Jackson in 1950 may have been the first in-chambers opinion to be
set in type, rather than typewritten or handwritten. By the early 1950s,
several Justices were having occasional in-chambers opinions set in type
and circulated to their fellow Justices for their information. This ready
ability to print and distribute multiple copies of in-chambers opinions
surely facilitated disseminating them to the legal publishers as well."

Before Supreme Court Practice by Robert Stern and Eugene Gressman and
their successors preempted the field, a leading guide to practice in the U.S.
Supreme Court was Jurisdiction of the Supreme Court of the United States by
Reynolds Robertson and Francis R. Kirkham, which was reissued in a 1951
edition edited by Richard Wolfson and Philip Kurland. This edition contained
an Appendix B headed “Opinions of Supreme Court Justices Not in the
United States Reports”. The appendix addressed the fact that “[a]lthough
today . . . all opinions delivered when the Court acts as a body are pub-
lished in the United States Reports, there are other opinions of the Justices
which are either not published or are to be found only by knowledge of

their likely source or by diligent search into unlikely sources.”"’

" See, e.g., unsigned letter to Justice Reed, apparently from a law clerk, July 25, 1951, concerning
his opinion in Field v. United States, 193 F.2d 86, 1 Rapp 158 (Reed, Circuit Justice 1951): “Your
special letter containing your Field opinion came in last evening, so I got down early this morning
and went to work on it. At the request of the Clerk’s office I made several copies and am having
Buck run off 150 more.” Stanley F. Reed Papers, University of Kentucky, Box 133.

"2 Reynolds Robertson & Francis R. Kirkham, Jurisdiction of the Supreme Court of the United States 943-
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Most of this Appendix addressed applications to a Supreme Court Justice
acting individually — such as applications for bail, stays, or extensions of
time to petition for certiorari."”” Wolfson and Kurland observed that “[o]f
course, it is rare for a Supreme Court Justice to write a full opinion upon the
various applications to come before him,” and that (then as now) most of
these applications are denied without opinion or with only a brief memoran-
dum. The authors surveyed some significant opinions and dispositions by
single Justices in then-recent years, observed that “[o]pinions of Supreme
Court Justices, acting on their wide individual authority, generally are not
available at all,” and provided citations to the known instances where such
opinions had been reported. They concluded that “[f]or the scholar and the
practicing lawyer, the failure of any publisher or of the Supreme Court
Reporter to collect the published and unpublished opinions of the Justices
so that they may be easily found and read is a great handicap.”14

In March 1951, Justice Felix Frankfurter — who, in addition to being one
of the first twentieth-century Justices to publish some in-chambers writings,
had recently asked the Clerk to forward an in-chambers order to the American
Bar Association Journal for publication15 — read this Appendix and discussed it
with Walter Wyatt, the Supreme Court’s Reporter of Decisions. " Wyatt
prepared a memorandum, apparently for his own use, concerning the pos-
sibility of publishing the Justices’ in-chambers opinions in the United States
Reports. v Wyatt also promised Frankfurter that he would raise the question
at an upcoming meeting with Chief Justice Fred Vinson. " In advance of that

47 (Richard F. Wolfson & Philip B. Kurland rev. ed. 1951).

" The Appendix also discussed occasional situations in which a Justice sat with a panel of a Court of
Appeals or as a member of a three-judge district court. As Wolfson and Kurland noted, these situa-
tions are quite distinguishable from those giving rise to in-chambers opinions. See id. at 943-44.

" 1d. at 947.

= McHugh v. Massachusetts, 36 A.B.A.]. 899 (Nov. 1950). The opinion was published together with an
article headed “Considerations Involved in Granting Extensions for Applying for Certiorari,” which
the editors “published here with the thought that it will serve both the Court and the Bar through
the distribution of information regarding the [Supreme Court’s] practice [concerning extensions]
which is not to be found in the reports of Supreme Court proceedings.”

'® There is no evidence that any of Wyatt’s predecessors as Reporter ever considered this issue. For
example, no reference to in-chambers opinions was located in the papers of Ernest Knaebel, who
served as Reporter from 1916 to 1944. Knaebel Family Papers, Accession No. 9963, American
Heritage Center, University of Wyoming, boxes 12-15.

v “Opinions of Supreme Court Justices not in the United States Reports”, Mar. 30, 1951, Wyatt
Papers, Box 121.

" See id. at 4. It is unsurprising that Frankfurter would raise an issue such as the Court’s publication
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meeting, Wyatt prepared a handwritten list of “Questions to Be Discussed
with The Chief Justice” at their rneeting,19 which included the entry:
“Publishing opinions of individual Justices, ‘Orders in Chambers.”” Vinson
apparently suggested at the meeting that Wyatt prepare a memorandum
on this subject.

Wyatt then reworked his earlier memorandum into a more formal letter
memorandum to the Chief Justice.”’ The substance of this letter was that it
was unclear to Wyatt whether the applicable statutes authorized him to
include individual Justices’ opinions in the United States Reports, but that
Wyatt would gladly include them if the Court or the Chief Justice directed
him to. At the same time, Wyatt noted that copies of past in-chambers
opinions had never been assembled anywhere, so that putting together a
set of such opinions for publications could be an expensive and time-
consuming project. He offered a series of suggestions for including the
opinions in the Reports, if the Court so decided, either beginning with cur-
rent and future opinions or retrospectively.

Unfortunately, Wyatt’s analysis does not appear to have received
Vinson’s attention.”' Several years later, after Earl Warren had succeeded
Vinson as Chief Justice, Wyatt observed that he had “never been informed
of a decision [on the subject of his memo] and do not know whether it ever
was considered by the Court.””

The United States Reports thus continued to omit virtually all in-
chambers opinions of individual Justices, although the number of such
opinions continued to grow. Some of the Justices continued sending their

policy for in-chambers opinions. See generally Dennis J. Hutchinson, Mr. Justice Frankfurter and the
Business of the Supreme Court, 1949-1961, 1980 Supreme Court Review 143 (discussing Frankfurter’s
role in attempting to lead the Court on numerous procedural matters).

" Wyatt Papers, Box 119.

0 Letter from Walter Wratt to Chief Justice Vinson, supra note 10, reprinted in 4 Rapp supp. 2 at
XX-Xxiii.

' No copy of Wyatt’s letter memorandum to the Chief Justice or any other documents concerning
in-chambers opinions was located in the file of Vinson’s correspondence with the Reporter of Deci-
sions in the generally comprehensive Vinson Papers at the University of Kentucky, although the file
contains correspondence on several other issues concerning the contents of the United States Reports.
See Fred M. Vinson Papers, University of Kentucky, Louisville, Ky., Box 223, folder 5. Copies of
the memorandum were, however, located in papers of some other Justices (typically annexed to
later correspondence on this same issue).

* Draft letter (“not sent”) from Walter Wyatt to Chief Justice Warren, Jan. 17, 1955, Wyatt Papers,
Box 121.
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in-chambers opinions to the private publishers of the Supreme Court Reporter
and the Lawyer’s Edition, which gladly printed them.” For example, in
1954, Wyatt forwarded Frankfurter’s in-chambers opinion in Albanese v.
United States to the publisher of the Lawyer’s Edition, with the observation
that the United States Reports did not include such opinions but that “I know
of no reason why you should not report this opinion in your Reports, if
you consider it advisable to do s0.”*

In January 1955, Frankfurter again told Wyatt that he believed the United
States Reports should include in-chambers opinions. Wyatt prepared a draft
letter intended to bring new Chief Justice Earl Warren up-to-date on the
issue.” While much of this draft simply recapitulated his submission to
Vinson in 1951, Wyatt updated his thoughts with the new observation that:

When [the 1951] memorandum was written, the undersigned
had received the impression from Mr. Cropley, then Clerk of the
Court, that there probably were a large number of memoranda
and opinions of this character buried in the files of the Court and
that an attempt to collect and publish all of those previously filed
would be a hurculean [sic] task, involving an exhaustive search of
the original papers in all cases previously filed in the Court, be-
cause no separate index or list of such individual opinions had been
maintained. . . .

An attempt to search the original papers in all cases previously
filed in the Court in an effort to find and publish all such memo-
randa and opinions previously filed would be impractical; but a
recent conversation with Mr. Willey indicates that it would not be
necessary. He advises that the practice of filing memoranda and
opinions of this character is of recent origin, and he has maintained
a loose-leaf file of such memoranda and opinions, though it may
not be complete. His file contains 35 memoranda and opinions of
this character aggregating 114 pages.

2 At the same time, the practice of occasionally publishing such opinions in the reports of lower
courts, such as the Federal Reporter or Federal Supplement, was discontinued. However, occasionally
an opinion or order of a Justice acting in chambers, not found in any Supreme Court reporter, would
be printed in another periodical, whether at the instance of the authoring Justice or otherwise. See,
e.g., United States ex rel. Knauff v. McGrath, 96 Cong. Rep. A3751, 1 Rapp 36 (Jackson, Circuit Justice
1950); McHugh v. Massachusetts, 36 A.B.A.]. 899 (Frankfurter, Circuit Justice 1950); In re Wykoff, 6
Race Rel. L. Rev. 794 (Black, Circuit Justice 1961).

** Letter from Walter Wratt to Ernest H. Schopler, Dec. 14, 1954, Wyatt Papers, Box 117.

” Draft letter (“not sent”), supra note 22.
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Since this question was raised in 1951, this office also has been
compiling a file of such memoranda and opinions sent to it by the
authors, the Clerk, and the printers. It contains 12 memoranda and
opinions aggregating 36 pages.26

Ultimately Wyatt did not send his letter to Warren. Instead, he suggested
that Frankfurter should address his proposal for publishing in-chambers opin-
ions in the United States Reports directly with his fellow Justices.” Whether
Frankfurter did so is unknown. If he did, the suggestion was rejected.

Around this time, Frederick Bernays Wiener entered the fray.28 Wiener
was well-known to the Supreme Court, both as an advocate and as the
author of numerous publications including his recent treatise, Effective Appel-
late Advocacy, and had served as Reporter for a committee that had recently
drafted revised Rules for the Court. Wiener had been credited by Wolfson
and Kurland with some of the citations they used in their 1951 Appendix,
and Wyatt later described him as having “shown more interest in the United
States Reports than any other practicing lawyer that I know.”” In 1956,
Wiener published “Opinions of Justices Sitting in Chambers” in the Law
Library ]ourna].30 This article began by noting that since 1951, when the
Kurland and Wolfson appendix had been published, “there has been a
marked increase in the number of opinions rendered by the Justices sitting
in chambers.”' He found it unfortunate that in-chambers opinions and
orders were never reported officially, and that many of them were not avail-
able from any source at all. Noting that in-chambers applications frequently
dealt with important matters, such as bail and stays, Wiener opined:

[A]ction on the various matters submitted to individual Justices in
chambers has been accompanied by an increasing number of opin-
ions written in connection therewith. The importance of such ap-

*Id. at 2-3.

7 Letter from Justice Frankfurter to Walter Whyatt, Jan. 17, 1955, Wyatt Papers, Box 121; Letter
from Wyatt to Frankfurter, Jan. 19, 1955, Wyatt Papers, Box 121.

 Professor Paul R. Baier is preparing a biography of Colonel Wiener. Pending its appearance, for
background on Wiener, see, e.g., Paul Baier, Frederick the Incomparable, 4 A.B.A. Journal e-Report
No. 21 (May 27, 2005); William Pannill, Appeals: The Classic Guide, 25 Litigation No. 2 at 6 (1999).
? Letter from Walter Wratt to Chief Justice Warren, Mar. 1, 1963, at 2, Wyatt Papers, Box 122
(suggesting Wiener as one of four potential successors to Wyatt, who was about to retire from his
position as Reporter).

49 Law Lib. J. 2 (1956).

1d. at 2.
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plications to counsel and to individual litigants — literally often of
life-or-death significance to the latter — suggests that it would be
helpful, at the very least, to have collected somewhere a complete
list of such opinions.32

Wiener then appended a listing of 58 in-chambers opinions known to him,
“start[ing] with Kurland and Wolfson’s compilation, but [also] based in large
measure on the collection maintained by Harold B. Willey, Esq., Clerk of

the Supreme Court.””

Of these 58 opinions (which actually ranged from
full-fledged opinions to brief comments in handwritten dispositions),
some 25 were unreported. Although the Wiener article attained some
attention within the Court — Frankfurter, in particular, is known to have
read it in rnanuscript34 — it too did not lead to any change in the Court’s
publication practices.

The suggestion that in-chambers opinions should be officially reported
next arose within the Court in 1960. This time, it was Justice William O.
Douglas who requested that his in-chambers opinion in Bandy v. United
States be printed in the United States Reports. Wyatt (who had apparently
overcome his earlier agnosticism on whether in-chambers opinions should
be published) wrote to Douglas that he would be “delighted” to include
Bandy and all other in-chambers opinions in his Reports, but that he could
do so only if he received the Court’s authorization. Wyatt added that he
was “unhappy about the existing situation, especially since such opinions
are now being reported in the Lawyer’s Edition and the Supreme Court
Reporter, and failure to include them makes the United States Reports
less complete than those unofficial reports.”35

Douglas then “sounded out the opinion around the building.” He found
“so much feeling against the [proposed] change in the practice that I
thought I would not bring it up to Conference” and instead simply asked

P 1d. at 4.

P 1d. at6.

A manuscript of Colonel Wiener’s article, with the notation “Read by F.F. 9/25/55,” is contained
in Frankfurter’s archived papers. Felix Frankfurter Papers, Manuscript Division, Library of Congress,
microfilm reel 67.

¥ Letter from Walter Wratt to Justice Douglas, Nov. 22, 1960, William O. Douglas Papers, Man-
uscript Division, Library of Congress (“Douglas Papers”), Box 1133, also located in Earl Warren
Papers, Manuscript Division, Library of Congress (“Warren Papers”), Box 417, and Wyatt Papers,
Box 121.
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Wyatt to send his opinion to West Publishing Cornpany.36 Wyatt promised
to send the opinion to West Publishing but indicated that the Clerk’s Office
already sent such opinions to the publishers automatically, suggesting that
by this time, a Justice could readily have an in-chambers opinion published,
albeit unofficially, whenever he chose to. Douglas did not disclose any rea-
sons that other Justices might have provided for opposing the publication
of in-chambers opinions in the United States Reports. However, when Wyatt
forwarded his correspondence with Douglas to Warren, indicating that he
would make no change in procedure unless the Court so instructed him,”’
the Chief Justice promptly “agree[d] that changes of this character should
not be made by the Reporter without Conference authorization.””®

There matters rested for another eight years,39 through Wyatt’s retire-
ment as Reporter of Decisions at the end of 1963. In 1964, a law-review

survey of Supreme Court in-chambers practice observed:

Having decided a bail or stay application, a Justice will often add a
sentence or two, in his own handwriting, explaining his reasons or
recommending further procedures to the applicant. Such scribblings
are not officially reported. In the last decade, however, most
“opinions” and “memoranda” filed by Justices on these matters have
been reported in the Supreme Court Reporter and the Lawyers
Edition. Otherwise, short memoranda and information on action
taken on these applications are available to the lawyer only through
the clerk’s files in Washington. It would seem, unless the Justice
indicates to the contrary, that all such memoranda should be printed

in the official Supreme Court Reports. . . 0

36

Letter from Justice Douglas to Walter Wyatt, Nov. 25, 1960, Douglas Papers, Box 1133, Wyatt
Papers, Box 121; Letter from Walter Wyatt to Justice Douglas, Nov. 30, 1960, Douglas Papers,
Box 1133, Wyatt Papers, Box 121. As Douglas had requested, the Bandy opinion was duly published
in the unofficial reporters (and, atypically for the time, in the United States Law Week as well).

7 Letter from Walter Wyatt to Chief Justice Warren, Nov. 22, 1960, Warren Papers, Box 417,
Wyatt Papers, Box 121.

* Letter from Chief Justice Warren to Walter Wryatt, Nov. 22, 1960, Warren Papers, Box 417,
Wyatt Papers, Box 121.

* See also Letter from Walter Wratt to Judge Simon E. Sobeloff, May 29, 1961, Wyatt Papers, Box
121 (explaining that in-chambers opinions were never published in the United States Reports and that
“[dJuring the 15 years that I have been with the Court, the question whether such opinions of individual
Justices ‘in chambers’ should be reported in the United States Report[s] has been raised formally or
informally two or three times and I have never been authorized to report them in the United States
Reports”).

* Frank Felleman & John C. Wright, Note, The Powers of a Supreme Court Justice Acting in an Individual
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On May 2, 1968, the Clerk of the Supreme Court, John F. Davis, and the
Reporter of Decisions, Henry Putzel, Jr., addressed a memorandum to
Warren concerning “several aspects of their respective procedures relating
to the issuance and publications of opinions, orders and judgments of the

9941

Court.” The first recommendation contained in this memorandum was

headed “United States Reports — In-Chambers Opinions” and read:

At the present time, in-chambers opinions by individual Justices are
not printed in the United States Reports. Many of them are published
in the Supreme Court Reporter and in the Lawyers Edition. It has
been suggested that consideration be given to printing in the back
of the preliminary prints and bound volumes such of these in-
chambers opinions as have precedential value. Sometimes orders on
extensions of time, bail, and stays are accompanied by short nota-
tions, most frequently handwritten, which ordinarily would not be
of sufficient importance to justify publication. Probably all in-
chambers opinions which are set in type would fall in the category
of such opinions which would appear in the United States Reports.
In addition, there will probably be others which a Justice will wish
to have published.42

In July 1968, Warren circulated this memorandum to the Conference for
discussion during the new Term,” but the issue was not immediately re-
solved. The question recurred in 1969, when Justice Douglas requested
publication of his opinion in Levy v. Parker, a bail case involving a soldier
who had spoken out against the American involvement in Vietnam. Justice
Douglas suggested that Putzel discuss the Conference’s consideration of
publishing in-chambers opinions with Justice William Brennan. Brennan
did not recall the Conference’s having decided whether such opinions
should be published, although “Mr. Justice Brennan authorized [Putzel] to
say that he feels strongly that these opinions should be published in the

official Reports. i

Capacity, 112 U. Pa. L. Rev. 981, 987-88 (1964).

* Memorandum to the Chief Justice, May 2, 1968, Warren Papers, Box 417. In addition to the
reporting of in-chambers opinions, the memorandum addressed matters such as the reporting of per
curiam opinions, the effectuation of changes made in opinions after their initial publication, and the
content of the Supreme Court’s Journal.

2Id. at 1.

# “Memorandum for the Brethren” from Chief Justice Warren, July 9, 1968, Warren Papers, Box 417.
* Letter from Henry Putzel, Jr. to Justice Douglas, Sept. 18, 1969, Douglas Papers, Box 1133.
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Douglas’s and Brennan’s view that in-chambers opinions should appear in
the United States Reports soon carried the day. On December 1, 1969, Putzel
wrote to new Chief Justice Warren E. Burger to confirm “your advice that
the Court in Conference has approved publication in the United States
Reports of in-chambers opinions of individual ]ustices.”45 To be included
in the Reports were “[a]ll in-chambers opinions . . . that are printed in the
Court’s Print Shop unless the author advises me of his desire not to have a
given opinion published,” as well as any other opinions that the authoring
Justice requested be published.* Accordingly, volume 396 of the United
States Reports included the twelve in-chambers opinions that had been
printed in the Court’s Print Shop since the end of October Term 1968,
and such opinions have been a regular feature of the reports ever since.

Wyatt and outside commentators had sometimes suggested that the Unit-
ed States Code, which directs the Reporter of Decisions to print opinions
of the Court in the United States Reports, precluded including in-chambers
opinions in the Reports.47 The Code sections that concerned them have
never been amended, but no one has questioned the Reporter’s authority
to publish these opinions in the Reports at the Court’s direction. On the
other hand, neither have the compilers or publishers of In Chambers Opinion
been able to secure a “special appropriation” from Congress to facilitate
locating and printing the backlog of in-chambers opinions, as Reporter of
Decisions Wyatt also once sugges‘(ed.48 This too remains a task for future

researchers.

Walter Wyatt opined more than 60 years ago that searching for and
publishing all of the Justices’ in-chambers opinions through that time
“would necessitate a search of the huge mass of original papers, . . . would
take years and would be costly; but the result might be worth what it would
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cost.” The editors think it has been worth the efforts we have expended

in doing it.

* Letter from Henry Putzel, Jr. to Chief Justice Burger, Dec. 1, 1969, Douglas Papers, Box 1133.
* Id. It is unknown whether any Justice has ever exercised the privilege of requesting that a “printed”
in-chambers opinion not appear in the United States Reports.

* Letter from Walter Wratt to Chief Vinson, supra note 10, at 2, 4 Rapp. supp. 2 at xx-xxi (citing 28
U.S.C. §§ 411(a) and 673(c)); Stern & Gressman, Supreme Court Practice 538-39 & n.4 (4th ed. 1969).
* Letter from Walter Wratt to Chief Justice Vinson, supra note 10, at 6, 4 Rapp supp. 2 at xxii.
PId. at7.
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